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About the Law Council of Australia 
The Law Council of Australia exists to represent the legal profession at the national level, to speak on 
behalf of its Constituent Bodies on national issues, and to promote the administration of justice, access to 
justice and general improvement of the law.  

The Law Council advises governments, courts and federal agencies on ways in which the law and the 
justice system can be improved for the benefit of the community. The Law Council also represents the 
Australian legal profession overseas, and maintains close relationships with legal professional bodies 
throughout the world. 

The Law Council was established in 1933, and represents 16 Australian State and Territory law societies 
and bar associations and the Law Firms Australia, which are known collectively as the Council’s 
Constituent Bodies. The Law Council’s Constituent Bodies are: 

• Australian Capital Territory Bar Association 
• Australian Capital Territory Law Society 
• Bar Association of Queensland Inc 
• Law Institute of Victoria 
• Law Society of New South Wales 
• Law Society of South Australia 
• Law Society of Tasmania 
• Law Society Northern Territory 
• Law Society of Western Australia 
• New South Wales Bar Association 
• Northern Territory Bar Association 
• Queensland Law Society 
• South Australian Bar Association 
• Tasmanian Bar 
• Law Firms Australia 
• The Victorian Bar Inc 
• Western Australian Bar Association  

 
Through this representation, the Law Council effectively acts on behalf of more than 60,000 lawyers across 
Australia. 

The Law Council is governed by a board of 23 Directors – one from each of the constituent bodies and six 
elected Executive members. The Directors meet quarterly to set objectives, policy and priorities for the 
Law Council. Between the meetings of Directors, policies and governance responsibility for the Law 
Council is exercised by the elected Executive members, led by the President who normally serves a 12 
month term. The Council’s six Executive members are nominated and elected by the board of Directors.   

Members of the 2021 Executive as at 1 January 2021 are: 

• Dr Jacoba Brasch QC, President 
• Mr Tass Liveris, President-Elect 
• Mr Ross Drinnan, Treasurer 
• Mr Luke Murphy, Executive Member 
• Mr Greg McIntyre SC, Executive Member 
• Ms Caroline Counsel, Executive Member 

 
The Chief Executive Officer of the Law Council is Mr Michael Tidball. The Secretariat serves the Law 
Council nationally and is based in Canberra. 
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Executive Summary 
1. The Law Council thanks the Foreign Affairs, Defence and Trade References 

Committee for the opportunity to provide a submission to its inquiry into Australia’s 
engagement in Afghanistan.  

2. The inquiry arises in the context of:  

• the cessation of the North Atlantic Treaty Organisation (NATO) Resolute Support 
Mission in Afghanistan and the withdrawal of the forces of NATO Allied forces,1 
including Australian troops2 and U.S. forces on 31 August 2021;3 

• the takeover of Afghanistan, including its capital Kabul, by the Taliban;4 and 

• the resulting increase in people fleeing Afghanistan and seeking asylum.5 

3. These events have resulted in a humanitarian crisis within Afghanistan, a significant 
internal displacement of Afghans, and reports of violence directed at Hazara Afghans. 
It has also produced a significant influx of Afghan asylum seekers to neighbouring 
countries and tens of thousands of humanitarian visa applications made to the 
Minister for Home Affairs.           

4. The Law Council’s submission addresses terms (c)(iv) and (d) of the terms of 
reference for the inquiry6 and focusses on Australia’s obligations and actions now, 
rather than past events such as Australia’s military engagement in the first place and 
its planning for withdrawal.  

5. Australia has international obligations in relation to Afghans who have already sought 
asylum in Australia and in relation to Afghans who may seek asylum in the future. 
Every person has the right to seek asylum and Australia is obliged to provide a fair, 
clear legal process for determining of claims made to it, and durable solutions for 
those found to be owed protection, which avoid discrimination which is based on a 
person’s mode of arrival.  Australia has also committed to multilateral engagement, 
through United Nations processes, to support those Afghans who now seek protection 
from the international community more generally.     

 
1 NATO, Resolute Support Mission in Afghanistan, https://www.nato.int/cps/en/natohq/topics_113694.htm, 
accessed on 7 September 2021. 
2 Hon Scott Morrison, Prime Minister of Australia, ‘Australian Troops to Drawdown in Afghanistan’, (Media 
Release, 15 April 2021), https://www.pm.gov.au/media/australian-troops-drawdown-afghanistan. 
3 Joe Biden brings forward deadline for US military withdrawal from Afghanistan to August 31, ABC News 
Australia, (online, 9 July 2021), https://www.abc.net.au/news/2021-07-09/us-military-will-withdraw-from-
afghanistan-on-august-31/100279786. 
4 Ben Doherty, Warren Murray and agencies, Afghanistan: reports emerge of Taliban beating Afghans seeking 
to flee Kabul, The Guardian Australia, (online, 18 August 2021), 
https://www.theguardian.com/world/2021/aug/18/afghanistan-reports-emerge-of-taliban-beating-afghans-
seeking-to-flee-kabul. 
5 UNHCR, ‘The Refugee Brief – 3 September 2021’, https://www.unhcr.org/refugeebrief/latest-issues/. 
6  

(c) how the Australian Government should respond to recent developments in Afghanistan in order to: 
… 

(iv) protect Australian citizens, visa holders, and Afghan nationals who supported Australian 
forces, where they remain in Afghanistan; and 

(d) any related matters. 
 

https://www.nato.int/cps/en/natohq/topics_113694.htm
https://www.pm.gov.au/media/australian-troops-drawdown-afghanistan
https://www.abc.net.au/news/2021-07-09/us-military-will-withdraw-from-afghanistan-on-august-31/100279786
https://www.abc.net.au/news/2021-07-09/us-military-will-withdraw-from-afghanistan-on-august-31/100279786
https://www.theguardian.com/profile/ben-doherty
https://www.theguardian.com/profile/warrenmurray
https://www.theguardian.com/world/2021/aug/18/afghanistan-reports-emerge-of-taliban-beating-afghans-seeking-to-flee-kabul
https://www.theguardian.com/world/2021/aug/18/afghanistan-reports-emerge-of-taliban-beating-afghans-seeking-to-flee-kabul
https://www.unhcr.org/refugeebrief/latest-issues/
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6. Australia has already taken steps which reflect an acknowledgement of many of these 
obligations and responsibilities. These steps are welcome, but the Law Council 
considers that more can be done. Specifically, the Law Council further recommends: 

• the Australian Government ensure that it gives effect to all of its international 
obligations in relation to Afghan asylum seekers, with respect to both those who 
may seek asylum as a result of recent events, and those who have already sought 
protection or been recognised as being owed protection prior to these events; 

• extending the range of persons who qualify for protection by virtue of the 
assistance they or a family member provided to Australian Government agencies 
in Afghanistan;  

• the Australian Government commit to substantially increasing the number of 
humanitarian visa places allocated to Afghans (currently 3,000) beyond the 
current humanitarian program ceiling of 13,750 places annually over the next 
three years; 

• consideration be given to providing a contribution to the United Nations High 
Commissioner for Refugees’ (UNHCR) Afghanistan Situation Funding as part of 
its response to the humanitarian response to the influx of Afghan asylum seekers 
consistent with the commitments Australia made as a member of the United 
Nations General Assembly (UN GA) in the New York Declaration for Refugees 
and Migrants (the Declaration) and the Global Compact on Refugees adopted by 
the UN GA in 2016; 

• urgently review its regional resettlement policies with a view to facilitating the 
expeditious resettlement of Afghan refugees registered with the UNHCR in 
Indonesia and Malaysia; 

• the Department of Home Affairs (Department) make a number of improvements 
to its systems for receiving, acknowledging and processing protection claims, and 
for undertaking identity checks; 

• the Australian Government consider contributing to the international community’s 
effort to monitor possible human rights abuses in Afghanistan in light of the 
appointment of a special rapporteur to monitor the human rights situation there; 

• the Minister for Home Affairs and the Department expedite the processes required 
to consider all Afghan protection visa applicants in Australia for possible grant; 

• the Minister for Home Affairs and the Department provide clarity to those Afghans 
who were granted a temporary Subclass 449 (Humanitarian Stay) visa to facilitate 
their expeditious departure from Afghanistan, but who are unable to apply for a 
visa once in Australia until the Minister lifts the visa application bar which applies 
to them. These Afghans should be permitted to apply for a permanent protection 
visa; 

• Afghans who hold temporary protection visas either be transferred to permanent 
protection visas or be given access to a full range of social services and the right 
to sponsor family to migrate to Australia; 

• the Australian Government identify opportunities to protect, assist and support 
Afghan nationals who have worked to defend and uphold the rule of law and to 
support and establish democratic and justice institutions over the past twenty 
years, and who are now at grave risk as a result of this work; 
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• the Australian Government urgently restore funding so that free legal assistance 
and representation is available to all asylum seekers in need, or at least provide 
dedicated additional funding is to ensure the large number of Afghans seeking 
asylum from Australia have such assistance, including those whose claims may 
need to be revisited. 

Context for the Law Council’s approach to this submission 
7. The Law Council’s submission is confined to those terms which engage its objects, in 

particular to promote and defend the rule of law, and to be a peak body for lawyers 
on national and international issues in furthering the betterment of the law, in the 
public interest.7  It is a key principle of the rule of law that states must comply with 
their international legal obligations, which is a focus of this submission.8 

term (c)(iv) - Australian Government response to protect at-
risk persons remaining in Afghanistan; 
Afghans who have assisted Australia 
8. The Law Council values the efforts taken so far to prioritise the granting of visas to 

Afghan locally engaged employees and their families at risk of harm due to their 
employment in support of Australia’s mission in Afghanistan.  

9. On August 17, the Hon Alex Hawke MP, Minister for Immigration, Citizenship, Migrant 
Services and Multicultural Affairs indicated that over 640 visas to Afghan locally 
engaged employees and their families since 15 April 2021, with the highest priority 
given to processing such applications.9 This is welcomed by the Law Council.  

10. On 12 October 2021, the Department reportedly gave evidence at a hearing before 
the Committee, as part of the present inquiry, which indicated that there were 68 new 
applications from former locally engaged employees (relating to 293 people) in 
August, a spike from previous months.10 

11. The Law Council understands that some locally engaged employees have applied for 
and been granted Subclass 200 (Refugee) or Subclass 201 (In-country Special 
Humanitarian) visas.11  

12. These visas are granted either to a person who is either:  

• subject to persecution in their home country; or  

• has been employed by the Department of Foreign Affairs and Trade, the 
Australian Defence Force, the Australian Agency for International 
Development or the Australian Federal Police (ie, locally engaged employees) 
and have been assessed as being at significant individual risk of harm as a 
result of their support to Australia’s whole of Government mission in 

 
7 Constitution of Law Council of Australia Limited, cll 2.1(a) and (b). 
8 Law Council of Australia, Policy statement – Rule of Law Principles, March 2011, principle 8. 
9 The Hon Alex Hawke MP, Minister for Immigration, Citizenship, Migrant Services and Multicultural Affairs, 
‘Afghanistan statement’ (media release), 17 August 2021. 
10 Daniel Hurst, ‘More than 100,000 Afghan nationals vying for initial 3,000 humanitarian visas from Australia’, 
Guardian Australia (online, 11 October 2021), <link>.  
11 See paragraphs 200.211(1A)(a) and 201.211(1A)(a) of Sch 2 to the Migration Regulations 1994 (Cth) and cl 
3 of the Migration Regulations 1994 - Specification of a Class of Persons - IMMI 12/127 (Cth) (IMMI 12/127). 

https://www.theguardian.com/australia-news/2021/oct/11/more-than-100000-afghan-nationals-vying-for-initial-3000-humanitarian-visas-from-australia


 
 

Australia’s engagement in Afghanistan Page 8 

Afghanistan due to their role, location, employment period and currency of 
employment.12  

13. The Law Council understands that individuals who were not directly employed by 
those agencies, and, for example were subcontracted through a third party or 
otherwise engaged on a less formal basis, may not (depending on the agency), qualify 
for the grant of those visas by virtue of the assistance they gave.  

14. On 11 October 2021, during a public hearing before the Committee, the Department 
of Defence reportedly gave evidence that it ‘had eased the requirements of its locally 
engaged employee visa assessment process as the security situation deteriorated, 
‘assuming all applicants were now at risk’.13 On the other hand, it was reported that 
the Department of Foreign Affairs gave evidence that it had not recognised contracted 
embassy security guards for the purpose of a visa grant.14  

15. Such persons may, however, have provided real assistance to Australia over many 
years, and their contribution should be recognised in all cases. It was reported that 
evidence was also provided at that hearing, by GAP Veterans and Legal Services, 
that security guards who had helped Australia and remained in Afghanistan were now 
hiding in safe houses.15 

16. The Law Council recommends that consideration be given to amending the legislative 
instrument which prescribes this ‘class’ of persons, IMMI 12/127, to ensure that all 
those who have assisted Australia are eligible for protection. The Law Council notes 
that IMMI 12/127, which also applies to persons who assisted Australian agencies in 
Iraq, includes persons who ‘worked collaboratively in a private civilian capacity with 
the Australian Defence Force in Iraq’.16  

17. It notes that the Canadian Government is extending assistance to individuals and their 
families who are Afghan nationals, and their employment involved a: 

…significant and/or enduring relationship with the Government of Canada. This 
could be, but is not limited to, interpreters who worked with the Canadian Armed 
 Forces, local staff who currently or used to work at the Canadian embassy.17  

18. Further to this, the Law Council recommends that the Department consider facilitating 
amendments to the Migration Regulations 1994 (Cth) (Migration Regulations) to 
enable siblings and non-dependent parents of locally engaged employees granted 
Subclass 200 (Refugee) or Subclass 201 (In-country Special Humanitarian) visas to 
be granted those visas as secondary applicants.  

19. Currently, only a spouse, dependent child, dependent child of a dependent child, or 
dependent relative of a primary applicant may be granted those visas as a secondary 
applicant.18 Practitioners have experience of situations where the siblings and parents 
of previous grantees of these visas, who were not granted a visa as a secondary 
applicant, faced grave danger in Afghanistan for reasons related to the work their 
family member performed for Australian agencies (for example, as an interpreter).  

 
12 Clause 3 of IMMI 12 /127. 
13 Ben Packham, ‘Nearly 300 Aussies and permanent residents were left behind in Afghanistan’, The 
Australian (online, 12 October 2021), <link> (subscriber only). 
14 Ibid.  
15 Daniel Hurst, above n 10. 
16 Subparagraph 2(b)(ii) of IMMI 12/127.  
17 Canadian Government, ‘Supporting Afghan nationals: About the special programs’, online statement. 
18 Paragraphs 200.311(a) and 201.311(a) of Sch 2 to the Migration Regulations and subregulation 1.12(4) of 
the Migration Regulations. 

https://www.theaustralian.com.au/nation/nearly-300-aussies-and-permanent-residents-were-left-behind-in-afghanistan/news-story/9fa9df49592450a38855f85f6829c3ba?btr=411370d517e907f2c6ef8f39a41e6ed2
https://www.canada.ca/en/immigration-refugees-citizenship/services/refugees/afghanistan/special-measures.html
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20. The Law Council understands that a number of locally engaged employees (among 
others) have been granted Subclass 449 (Humanitarian Stay) visas to facilitate their 
expeditious departure from Afghanistan and entry into Australia. These Subclass 449 
visa holders are discussed below.19  

 

Recommendation 
• The Law Council recommends that:  

- IMMI 12/127 be amended to permit persons who worked 
collaboratively with Australian agencies in Afghanistan to qualify 
for grant of a Subclass 200 (Refugee) or Subclass 201 (In-country 
Special Humanitarian) visa; and 

- the Department consider facilitating amendments to the 
Migration Regulations to permit siblings and non-dependent 
parents of locally engaged employees to be granted Subclass 200 
and 201 visas as secondary applicants.  

Assistance to visa holders 
21. The experience of practitioners is that many Australian visa holders remaining in 

Afghanistan and Pakistan have not received any information or assistance in 
relation to evacuation and have not received consular assistance. 

22. The Law Council acknowledges the efforts of Australian Government agencies to 
facilitate the evacuation of Australian civilians, permanent residents and visa holders 
leading up to the withdrawal of U.S. forces on 1 September 2021. 

23. On 11 October 2021, during a public hearing before the Committee as part of the 
present inquiry, the Department gave evidence that Australia evacuated 4100 
people in that period, of which 3500, including 44 unaccompanied Afghan minors, 
are now in Australia.20 

24. However, in the same hearing, evidence was also given that no list has been made 
which records the number of Australian citizens, permanent residents and visa 
holders who remain in Afghanistan.21 Evidence was given that since 1 October 
2021, 129 Australian citizens and 157 permanent residents had registered with the 
Department for assistance to leave the country.22  

25. The Law Council understands that facilitating the further evacuation of visa holders 
from Afghanistan is extremely difficult, and that it may also be challenging to 
maintain contact with such persons. However, it suggests that further efforts 
continue to be made to maintain contact with people still in these areas to provide 
information on how to depart. 

 

 
19 ‘term (d) – any related matters’ > ‘Immigration’ > ‘Afghans who have applied for asylum since the withdrawal 
of Allied forces’ > ’Humanitarian visa process’  
20 Ben Packham, above n 13. 
21 Gerard Cockburn, ‘Government departments claim no list has been made to estimate how many left 
stranded in Afghanistan’, Canberra Times (online, 12 October 2021), <link>.  
22 Ibid.  

https://www.canberratimes.com.au/story/7465150/there-was-sufficient-time-government-lashed-over-afghanistan-evacuation/?cs=18714


 
 

Australia’s engagement in Afghanistan Page 10 

Recommendation 
• The Law Council recommends that the Australian Government 

reinforce its efforts to facilitate the evacuation of visa holders from 
Afghanistan and Pakistan, and  maintain ongoing communication with 
such persons to ensure they are provided information in relation to 
such efforts. 

term (d) – any related matters 
Immigration 
The scale of the influx of asylum seekers as a result of recent events 

26. Even before these events, there was a significant number of Afghan refugees and 
asylum seekers worldwide, as a result of many years of political instability and 
violence. According to UNHCR data, as at the end of 2020:23  

• Afghan refugees. There were almost 2.6 million Afghan refugees worldwide.  
Pakistan (approximately. 1.4 million) and Iran (approximately 780,000) had the 
most Afghan refugees. Australia had the tenth most Afghan refugees (10,659) of 
all countries.  

• Afghan asylum seekers There were almost 238,791 Afghan asylum seekers 
registered with the UNHCR.  Turkey had the most Afghan asylum seekers 
(125,104). Pakistan had 9,668 and Australia 1,761 (again the tenth most).  

27. The UNHCR has estimated that in a worst-case scenario, recent events could result 
in 515,000 newly displaced refugees fleeing across the borders.24 

28. On 11 October 2021,  the Department reportedly gave evidence that there had been 
26,000 applications by Afghans for a humanitarian visa in the last seven weeks which 
is ‘well in excess of’ 100,000 applicants in total (given secondary family-member 
applicants).25  

29. The UNHCR has indicated that between 1 January 2021 and 5 October 2021, 665,182 
people have been internally displaced within Afghanistan, of which 80 per cent are 
women and children.26    

30. The following extract from a recent report in the Canadian newspaper, The Globe and 
Mail, depicts the stark experience of that internal displacement in Sarai Shamali, a 
suburb of the capital Kabul:27 

Refugee camps are dismal places anywhere. But the mixture of fear and desperation 
– and the complete absence of support from either the government or international aid 
organizations – in Sarai Shamali has few parallels. Thousands of people, most of them 
women and children, many in obvious need of urgent medical care, live in a clutch of 
homemade tents erected between two major roads. 

 
23 UNHCR, Refugee Data Finder, <link>.  
24 UNHCR, ‘Afghanistan Situation Regional Refugee Preparedness and Response Plan’, <link>. 
25 Tom Stayner, ‘More than 100,000 Afghans apply for Australian humanitarian visas’, SBS News (online, 12 
October 2021), <link>. Daniel Hurst, above n 10.  
26 UNHCR, ‘Afghanistan situation: Emergency preparedness and response in Iran’ (5 October 2021), <link>. 
27 Mark Mackinnon, ‘Inside Taliban-held Afghanistan: ‘There is no food, no help, nothing here’’, The Globe and 
Mail (online, 8 October 2021), <link>. 

https://www.unhcr.org/refugee-statistics/download/?url=0JEy4a
https://data2.unhcr.org/en/documents/details/88385
https://data2.unhcr.org/en/documents/details/89008
https://www.theglobeandmail.com/world/article-inside-taliban-held-afghanistan-there-is-no-food-no-help-nothing-here/?utm_medium=Referrer%3A%20Social%20Network%20%2F%20Media&utm_campaign=Shared%20Web%20Article%20Links&s=09
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… 

As the international community reels from the shock of that takeover – and debates if 
and how to deal with the Taliban – the IDPs in Sarai Shamali live three or four families 
to a tent, with no medical care, sanitation or organized food distribution. The only 
security they have is provided by the same militants they tried to escape. “It’s 
desperation on par with the biggest crises of our generation,” said Jan Egeland, 
secretary-general of the Norwegian Refugee Council, one of a handful of international 
aid organizations that has continued working in Afghanistan. 

31. On the available UNHCR data to date, the number of Afghans who have fled 
Afghanistan into neighbouring countries has increased significantly since the Taliban 
resumed power.  

• In Iran, as of 2 October 2021, there were 1,586 and 1,659 heads of household 
who reported to UNCHR field offices in Iran in August and September 2021 
respectively, up from around 330 in June and July respectively and between 100-
150 in each of the months of 2021 preceding that.28 On average, each head of 
household makes claims on behalf of four people. The UNHCR is aware of 18,697 
Afghans who have entered Iran between 1 January 2021 and 2 October 2021, 
although the Law Council understands that the true number is much higher than 
that reported by UNHCR, as many Afghans continue to cross into Iran undetected 
and irregularly.29 

• In Pakistan, as of 1 October 2021, there were: 656 arrivals in July, 7,504 arrivals 
in August, and 2,063 in September, after an average of 118 a month over the 
previous months of 2021.30 There have been 11,652 arrivals from 1 April to 4 
October 2021.31 However, it is noted that the Pakistan Government has stated 
that it is not in a position to accept any more Afghan refugees.32  

Overarching obligations in relation to asylum seekers 

32. It is necessary to frame any analysis of Australia’s response to this influx of asylum 
seekers against its international obligations. These obligations, as articulated in this 
section, are set out in full in the Law Council’s ‘Asylum Seeker Policy’ and ‘Policy 
Statement - Proposal for Australia’s role in a regional cooperative approach to the flow 
of asylum seekers into and within the Asia-Pacific region’, which are both attached to 
this submission.  

33. The starting point is that every person has the right to seek and enjoy asylum from 
persecution, serious human rights violations and other serious harm. This right is 
protected under the Universal Declaration of Human Rights and a number of 
international Conventions to which Australia is a party.33  

34. This means that Australia is obliged under international law to recognise the right to 
seek asylum and to ensure that laws and policies concerning asylum seekers adhere 
to the principles contained in the Convention Relating to the Status of Refugees (as 

 
28 UNCHR, ‘New arrivals from Afghanistan as of 2 October 2021’, <link>.  
29 Ibid.  
30 UNCHR, ‘Pakistan – Pre-screening overview’, <link>.  
31 UNCHR, ‘UNHCR Pakistan: New arrivals from Afghanistan (4 October 2021)’, <link>. 
32 Asad Hashim, ‘UN refugee chief calls for action to prevent Afghan ‘implosion’’, Al-Jazeera (online, 17 
September 2021), <link>.  
33 Law Council of Australia, Asylum Seeker Policy, [3].  

https://data2.unhcr.org/en/documents/details/88972
https://data2.unhcr.org/en/documents/details/89014
https://data2.unhcr.org/en/documents/details/89015
https://www.aljazeera.com/news/2021/9/17/un-refugee-chief-calls-for-action-to-prevent-afghan-implosion
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amended by its 1967 Protocol) (the Refugee Convention),34 and other relevant 
instruments including the International Covenant on Civil and Political Rights 
(ICCPR);35 the Convention against Torture and Other Cruel, Inhuman and Degrading 
Treatment or Punishment (CAT)36 and its Optional Protocol; the Convention on the 
Rights of the Child (CROC);37 and the International Covenant on Economic, Social 
and Cultural Rights (ICESCR).3839 

35. A central obligation is non-refoulement, which prohibits States from ‘expelling or 
returning a refugee in any manner whatsoever to the frontiers of territories where his 
life or freedom would be threatened on account of his race, religion, nationality, 
membership of a particular social group or political opinion’.40 

36. The principle of non-refoulement and other relevant obligations in these Conventions, 
require that Australia, relevant to present circumstances:41  

• respect the internationally recognised right to seek asylum, and the system of 
refugee protection envisaged by the Refugee Convention, by providing durable 
(rather than temporary) protection outcomes for those persons found to invoke 
Australia’s protection obligations;  

• put robust safeguards in place to protect against refoulement, including by 
providing practical access to independent legal advice for all people seeking 
Australia’s protection; 

• enact and apply a consistent legal process for determining protection status that 
does not discriminate against applicants based on where they come from or how 
they arrive;  

• ensure that asylum seekers who enter Australia are not penalised for doing so 
without a valid visa, or for their mode of arrival, provided they present themselves 
to the authorities without delay and show good cause for their entry or presence;  

• recognise, protect and promote the individual rights of those seeking asylum as 
protected under the human rights Conventions to which Australia is a party; 

• recognise, protect and promote the rights of all children seeking protection in 
Australia, including those rights set out in CROC, which include the requirement 

 
34 Convention relating to the Status of Refugees, opened for signature 28 July 1951, 189 UNTS 137 (entered 
into force 22 April 1954); Protocol relating to the Status of Refugees, opened for signature 31 January 1967, 
606 UNTS 267 (entered into force 4 October 1967). 
35 International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS 
277 (entered into force 23 March 1976).  
36 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, opened for 
signature 10 December 1984, 1465 UNTS 85 (entered into force 26 June 1987); the Optional Protocol to the 
Convention against Torture, opened for signature 4 February 2003, 2375 UNTS 237 (entered into force 22 
June 2006). 
37 Convention on the Rights of the Child, opened for signature 20 November 1989, 1577 3 (entered into force 
2 September 1990). 
38 International Covenant on Economic, Social and Cultural Rights, opened for signature 19 December 1966, 
993 UNTS 3 (entered into force in 3 January 1976). 
39 Law Council of Australia, n 33.  
40 Art 33 of the Refugee Convention. Narrow exceptions apply on grounds of national security or public order. 
Certain non-refoulement obligations also arise under the CAT, the ICCPR and the CROC, sometimes known 
as ‘complementary protection’ grounds: see for example, art 3 of the CAT and the Second Optional Protocol to 
the ICCPR. 
41 Law Council of Australia, Asylum Seeker Policy, [7]. 
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that in all actions concerning children, the best interests of the child be a primary 
consideration. 

37. Importantly, Australia, as a State party to the Refugee Convention, is obliged to take 
responsibility for assessing the claims of those seeking asylum in Australia and 
provide protection for those found to engage Australia’s protection obligations.42 

38. Even in circumstances where arrangements are entered into between Australia and 
other States for the purpose of determining the protection claims of those seeking 
asylum in Australia, Australia remains responsible for ensuring that appropriate 
processes are put in place for determining those claims and for ensuring that such 
people are treated in accordance with Australia’s international obligations.43 

39. The Law Council considers that, to give effect to these obligations in the context of 
such arrangements, Australia must work with regional partners to develop a long term, 
durable response to migration and solutions for refugees and asylum seekers in line 
with its international obligations.44 

40. Finally, all maritime engagements between Australian Government personnel and 
vessels carrying suspected irregular arrivals must comply with the international law of 
the sea, international refugee law, and international human rights law, and every 
person who expresses a fear for their safety if returned to their country of origin has 
a right to access effective procedures for the determination of their refugee or 
complementary protection claims.45 

Recommendation 
• The Law Council recommends that the Australian Government ensure 

that it fulfils all of its international obligations in relation to Afghan 
asylum seekers, with respect both to those groups who may seek 
asylum as a result of recent events, and to those who have already 
sought or been recognised as being owed protection prior to these 
events. 

 

Afghans who have applied for asylum since August 2021 

Humanitarian Program  

41. The Australian Government has announced that an initial 3,000 humanitarian places 
will be allocated to Afghan nationals within Australia’s 13,750 annual program, who 
will be subject to priority processing, with a focus on ‘family members of Australians’ 
and ‘persecuted minorities’.  

42. The Australian Government has also announced:  

 
42 Ibid, [12]. Also, Law Council of Australia, ‘Policy Statement - Proposal for Australia’s role in a regional 
cooperative approach to the flow of asylum seekers into and within the Asia-Pacific region’ (October 2017), 
[6].   
43 Law Council of Australia, Asylum Seeker Policy, [13]-[14].  
44 Ibid, [17], and Law Council of Australia, Policy Statement - Proposal for Australia’s role in a regional 
cooperative approach to the flow of asylum seekers into and within the Asia-Pacific region’, [8].   
45 Law Council of Australia, Asylum Seeker Policy, [21]-[23].  
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(a) an Advisory Panel on Australia’s Resettlement of Afghan Nationals has been formed 
to support the settlement of Afghan evacuees into Australia;46 and 

(b) the Minister for Immigration, Citizenship, Migrant Services and Multicultural Affairs, 
Hon Alex Hawke MP, had chaired a forum of Multicultural Affairs Ministers who 
agreed to:47  

o work together to support coordinated and effective settlement arrangements 
for the Afghan intake; and  

o in partnership with Afghan community leaders in Australia, and leading 
refugee advocates and service providers, ‘to welcome people from 
Afghanistan to Australia and maximise their sense of belonging, mental 
health and wellbeing and broader settlement outcomes’. 

43. All of these measures are, in and of themselves, a welcome recognition of the severity 
of the situation in Afghanistan and demonstrate a commitment by Australia to 
contribute to a response and to ensure the Afghans are supported in their settlement 
into Australia. The focus on the identified vulnerable groups is welcome, and the Law 
Council recognises that this is an initial announcement. 

44. However, the Law Council considers that these measures form a baseline of the 
measures Australia should take to respond to this situation.  

45. In light of the evidence provided by the Department that 26,000 humanitarian visa 
applications have been lodged on behalf of well over 100,000 Afghans in the last 
seven weeks, a substantial increase to the 3,000 announced places set aside for 
Afghans will be required to deal with the scale of the current crisis adequately and 
proportionately.  

46. It is understood that the figure of 3,000 includes locally engaged employees granted 
Subclass 200 (Refugee) or Subclass 201 (In-country Special Humanitarian) visas, 
given these visas form part of the Humanitarian Program.48 Australia must ensure that 
all such employees, in addition to those who provided informal assistance, form part 
of the 3,000 places.  

47. The announcement of 3,000 places does not represent a substantial increase to the 
recent number of places given to Afghans. The following table sets out the number of 
places in the humanitarian program provided to Afghans over the last six years, 
according to Department of Home Affairs figures.49  

 

Year Number Percentage of 
caseload 

 
46 Hon Alex Hawke MP, Minister for Immigration, Citizenship, Migrant Services and Multicultural Affairs, 
‘Advisory Panel on Australia’s Resettlement of Afghan Nationals’, (Media Release, 30 August 2021), 
https://minister.homeaffairs.gov.au/AlexHawke/Pages/advisory-panel-on-australias-resettlement-afghan-
nationals.aspx. 
47 Hon Alex Hawke MP, Minister for Immigration, Citizenship, Migrant Services and Multicultural Affairs, 
‘Ministerial forum on Multicultural Affairs – Communique’, (Media Release, 8 September 2021), 
https://minister.homeaffairs.gov.au/AlexHawke/Pages/ministerial-forum-on-multicultural-affairs-
communique.aspx.  
48 Department of Home Affairs, Discussion Paper – Australia’s Humanitarian Program 2021-22, 
https://www.homeaffairs.gov.au/reports-and-pubs/files/2021-22-discussion-paper.pdf, 5.  
49 Department of Home Affairs, ‘Australia’s Offshore Humanitarian Program: 2019-20’, 19-20, <link>.  

https://minister.homeaffairs.gov.au/AlexHawke/Pages/advisory-panel-on-australias-resettlement-afghan-nationals.aspx
https://minister.homeaffairs.gov.au/AlexHawke/Pages/advisory-panel-on-australias-resettlement-afghan-nationals.aspx
https://minister.homeaffairs.gov.au/AlexHawke/Pages/ministerial-forum-on-multicultural-affairs-communique.aspx
https://minister.homeaffairs.gov.au/AlexHawke/Pages/ministerial-forum-on-multicultural-affairs-communique.aspx
https://www.homeaffairs.gov.au/reports-and-pubs/files/2021-22-discussion-paper.pdf
https://www.homeaffairs.gov.au/research-and-stats/files/australia-offshore-humanitarian-program-2019-20.pdf
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2019-20 619  5.4 per cent 

2018-19 1,323  7.7 per cent 

2017-18 1,130  7.6 per cent 

2016-17 1,958  9.7 per cent 

2015-16 1,714  11.0 per cent 

2014-15 1,800  16.4 per cent  

 

48. Notably, during those years, NATO troops were present in Afghanistan and the 
Taliban was not in power.  

49. Further, the 3,000 initial places are not additional to, but instead fall within, the 
Humanitarian Program’s existing annual allocation of 13,750 (a ceiling figure).50 This 
allocation was significantly reduced in last year’s Federal Budget from 18,750 places 
in 2018-19 and 2019-2020.51 As a result, within an already smaller program, the 3,000 
places for Afghan nationals will come at the expense of persons of other nationalities 
who have been assessed, eg, by the UNHCR, as highly vulnerable and in need of 
protection.  

50. The announcement provides for fewer people to be assisted than in previous 
Australian Government responses to comparable crises. For example, in recent 
years, it provided an additional 12,000 places for people displaced by conflict in Syria 
and Iraq, above its general Humanitarian Program allocations.52  

51. With respect to the current situation in Afghanistan, of Australia’s partners, Canada 
has announced that it will resettle 40,000 vulnerable Afghans threatened by the 
Taliban and forced to flee Afghanistan.53 This figure of 40,000 includes two programs: 
first, Afghan nationals, and their families, who assisted the Government of Canada; 
and second, Afghans who fall within one of the following groups: women leaders; 
human rights advocates; persecuted religious or ethnic minorities; LGBTI individuals; 
journalists and people who helped Canadian journalists; immediate family 
members of Afghans currently in Canada; and extended family members of someone 
who has helped the Canadian Government.54 

52. The United Kingdom has established a new Afghanistan citizens’ resettlement 
scheme to resettle 5,000 Afghan nationals who are at risk due to the current crisis, in 
its first year, with up to a total of 20,000 in the long-term.55 

53. The Law Council considers the Australian Government should expand its 
humanitarian intake of vulnerable Afghans, over and above existing program 
allocations. It understands that, given the constraints of the COVID-19 pandemic, 

 
50 Department of Home Affairs, n 48. 
51 Ibid.  
52 Ibid.  
53 Canadian Government, n 17. Rick Gladstone and Ian Austen, ‘Canada Doubles Its Afghan Refugee 
Resettlement Target to 40,000 people’, The New York Times, (online), 27 September 2021),<link>.  
54 Canadian Government, n 17. 
55 United Kingdom Government, ‘Bespoke resettlement route for Afghan refugees announced’, online 
statement.  

https://www.nytimes.com/2021/09/27/world/americas/canada-afghanistan-refugees.html
https://www.gov.uk/government/news/bespoke-resettlement-route-for-afghan-refugees-announced
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there may be difficulties in immediately receiving large numbers of arrivals, but would 
welcome the announcement of a longer-term figure. 

54. Generally speaking, when a global event occurs which produces a sharp rise in 
people seeking asylum, the Law Council considers that any Australian Government 
response to offer refuge to a proportion of affected persons should not come at the 
expense of other people seeking asylum. The Law Council considers that the 
involvement of Australia in the NATO Allied forces in Afghanistan increases the onus 
on Australia to provide additional support in this case, particularly given the increase 
in asylum claims was precipitated by events related to those Allied troops and related 
personnel leaving the country.  

Recommendation 
• The Law Council recommends that the Australian Government commit 

to substantially increasing the number of humanitarian visa places 
allocated to Afghans over and above its existing ceiling of 13,750 
annual places over the next three years. 

Support for the international response, including regional processing 

Supporting the UNHCR response 

55. The UNHCR has called for all states to urgently step up their support for the 
establishment of systems that offer protection and guarantee respect for the rights of 
Afghans at risk.  

56. The UN High Commissioner for Refugees, Filippo Grandi, has stated that the 
international community needs to do more to provide humanitarian and development 
support to these refugees and their host communities [Pakistan and Iran], and to scale 
up the resettlement of Afghans already in those countries’.56 The UNHCR’s 
Afghanistan Situation Funding is currently at 42 per cent of the total amount sought,57 
and the UNHCR program in Iran is currently 34 per cent funded.58 

57. On 24 August 2021, the United Nations Human Rights Council adopted a resolution 
which urged the international community to provide adequate urgent humanitarian 
assistance to Afghanistan and major refugee-hosting countries.59 

58. According to UNHCR figures, the Australian Government has not pledged any funding 
towards its mission in Afghanistan, nor has it contributed any non-earmarked funding 
which can be used in Afghanistan. 60 This contrasts with almost all countries involved 
in the NATO mission in Afghanistan which have contributed funding either individually 
or by virtue of their membership in the European Union. Further, private donors from 
Australia have pledged $11.6 million.  

 
56 UNHCR, ‘UN High Commissioner for Refugees completes three-day visit to Afghanistan’ (15 September 
2021), <link>.  
57 UNHCR, ‘Operation Data Portal: Refugee Situations – Afghanistan situation’, <link>.  
58 UNHCR, n 26.  
59 Strengthening the promotion and protection of human rights in Afghanistan, United Nationals Human Rights 
Council Res S-31/1, A/HRC/RES/S-31/1, 24 August 2021, <link>.  
60 UNHCR, Funding Update 2021 – Afghanistan as at 28 September 2021, <link>.  

https://www.unhcr.org/news/press/2021/9/6142261f4/un-high-commissioner-refugees-completes-three-day-visit-afghanistan.html
https://data2.unhcr.org/en/situations/afghanistan
https://undocs.org/A/HRC/RES/S-31/1
https://reporting.unhcr.org/sites/default/files/fundingupdates/2021-09-28/Afghanistan%20Funding%20Update%2028%20September%202021.pdf
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59. The Law Council notes that Australia has pledged $25 million to the UNHCR in 2020-
21,61 and understands the focus of this funding is on programs in the Indo-Pacific.62 
A similar level of funding places Australia about fifteenth among all nations (in addition 
to over $500 million contributed by the European Union).    

60. The Law Council notes the UN GA on 19 September 2016 adopted the Declaration, 
which addressed the response of member states to situations involving large 
movements of refugees.63 The Declaration articulates a commitment to work ‘towards 
solutions from the outset of a refugee situation’64 and to providing humanitarian 
assistance to refugees and host countries ‘so as to ensure essential support in key 
life-saving sectors, such as health care, shelter, food, water and sanitation’.65  

61. The Declaration established and annexed a Comprehensive Refugee Response 
Framework, and committed governments to work toward the adoption of two new 
agreements: the Refugee Compact and the Migration Compact. These Compacts, 
adopted in December 2018, are non-binding and both are intended to reaffirm parties’ 
commitments to existing international principles and instruments, rather than to give 
rise to new obligations.  

62. Relevantly, Australia has adopted the Refugee Compact66 (unlike the Migration 
Compact),67 the objectives of which are to: (i) ease pressures on host countries; (ii) 
enhance refugee self-reliance; (iii) expand access to third country solutions; and (iv) 
support conditions in countries of origin for return in safety and dignity.68 Among other 
things, the Refugee Compact establishes a programme of action to address a large 
refugee movement, or a protracted refugee situation, through arrangements for 
burden- and responsibility-sharing. The Refugee Compact provides tools for effecting 
burden- and responsibility-sharing, which include the provision of ‘timely, adequate 
and needs-driven humanitarian assistance, both for the emergency response and 
protracted situations’.69 

63. Noting the commitments made through the Declaration, the explicit call from the 
UNHCR for additional funding for its mission in Afghanistan, and in light of Australia’s 
involvement in the NATO mission, the Law Council encourages the Australian 
Government to consider increasing funding to the UNHCR and similar bodies to 
establish systems to manage this influx in an orderly manner, including processing 
asylum claims and managing UNHCR-affiliated refugee camps in surrounding states.  

Regional processing 

64. The Australian Government’s objective of preventing people smuggling and boat 
arrivals will be enhanced if people have the opportunity to register with the UNHCR, 
in order to be found to be owed protection and given a realistic prospect of settlement. 

 
61 Department of Foreign Affairs and Trade, ‘Partnerships For Recovery – Australian Official Development 
Assistance $4 Billion (2021-22)’, <link>.  
62 Department of Foreign Affairs, ‘United Nations High Commissioner for Refugees (UNHCR) – 2021-22 total 
Australian ODA [budget estimate]’, <link>.  
63 New York Declaration for Refugees and Migrants, UN GAOR, 71st sess, UN Doc A/71/L.1* (13 September 
2016), at [69]. 
64 Ibid, [75].  
65 Ibid, [80]. 
66 United Nations, Report of the United Nations High Commissioner for Refugees - Part II Global compact on 
refugees, A/73/12 (Part II), <link>. 
67 Australia abstained from the vote. GA Res A/73/PV.60, 19 December 2018, <link>. 
68 Ibid, [7].  
69 Ibid, [32].  

https://www.dfat.gov.au/sites/default/files/pbs-2021-22-aid-budget-summary.pdf
https://www.dfat.gov.au/aid/topics/investment-priorities/building-resilience/humanitarian-policy-and-partnerships/Pages/un-high-commissioner-refugees
https://www.unhcr.org/gcr/GCR_English.pdf
https://undocs.org/en/A/73/PV.60
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65. To that end, in addition to further explicit support for host countries accepting Afghan 
asylum seekers, the Law Council also encourages careful consideration be given to 
the situation of Afghan nationals and other asylum seekers who have already 
registered with the UNHCR in Indonesia and Malaysia.  

66. According to UNHCR figures, there are 7,602 UNHCR-registered Afghans in 
Indonesia – 5,863 have been found to be refugees and 1,739 seeking asylum. 70  In 
November 2014, resettlement to Australia was removed as an option entirely for 
asylum seekers who registered on or after 1 July 2014,71 which has reduced the 
number of new arrivals of Afghan refugees to Australia. The Department does not 
publish the number of Afghan refugees resettled into Australia from Indonesia each 
year.  

67. According to responses from questions on notice at Senate Estimates, the number of 
Afghans resettled to Australia from Indonesia is recent years is set out in the following 
table:72 

Year Number 

2018-19 57 

2017-18 73  

2016-17 376-380  

2015-16 279  

2014-15 264  

2013-14 430-434 

 

68. Indonesia and Malaysia have not signed or ratified the Refugee Convention and do 
not permit asylum seekers to work.73 Some Afghans have been in Indonesia for 
almost a decade.74 There have been reports that Hazara face discrimination in 
Indonesia due to their religion.75 There have also been reports of suicides among 
Afghans stuck in transit in Indonesia, particularly affecting Hazara.76 In August 2021, 
Afghan asylum seekers protested against the prolonged resettlement process in 
Jakarta.77 

 
70 UNHCR, Refugee Data Finder, <link>.  
71 Paul Farrell, ‘Asylum seekers registered with UNHCR in Indonesia blocked from resettlement’, The 
Guardian (online), 14 November 2014. 
72 Commonwealth. Senate Standing Committee Onon Legal and Constitutional Affairs - Supplementary 
Budget Estimates (21 October 2019), Home Affairs Portfolio, Department Of Home Affairs, Se19/185. 
Question On Notice No. 79. 
73 Bryony Lau, ‘Will Afghan Refugees Stranded in Southeast Asia Be Resettled?’ Foreign Policy, 28 
September 2021, <link> and Max Walden and Mumtaz Khan Chopan, ‘Exiled Afghan artists in Indonesia 
desperate for resettlement in wake of Taliban takeover’, ABC News, 9 September 2021, <link>. 
74 Max Walden and Mumtaz Khan Chopan, ibid.  
75 Annisa Dina Amalia, ‘3 strategies for Indonesia to help save Afghans from a humanitarian crisis’, 30 August 
2021, <link>.   
76 Chris Barrett, ‘Stuck in transit for seven years, a lost generation of boat people loses hope’, The Age 
(online), 24 May 2021. Annisa Dina Amalia, ibid.  
77 Chris Barrett, Ibid.   

https://www.unhcr.org/refugee-statistics/download/?url=0JEy4a
https://foreignpolicy.com/2021/09/28/will-afghan-refugees-stranded-in-southeast-asia-be-resettled/
https://www.abc.net.au/news/2021-09-09/exiled-afghan-artists-in-indonesia-pray-for-safety/100397200
https://theconversation.com/profiles/annisa-dina-amalia-1134630
https://theconversation.com/3-strategies-for-indonesia-to-help-save-afghans-from-a-humanitarian-crisis-166522
https://www.smh.com.au/world/asia/stuck-in-transit-for-seven-years-a-lost-generation-of-boat-people-loses-hope-20210512-p57r6p.html#:%7E:text=Asylum%20seekers-,Stuck%20in%20transit%20for%20seven%20years%2C%20a%20lost%20generation%20of,Indonesia%20will%20be%20resettled%20elsewhere.&text=Farahnaz%20Salehi%20calls%20them%20the%20lost%20years.
https://theconversation.com/profiles/annisa-dina-amalia-1134630
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69. Current events will increase the predicament faced by Afghans in this situation, who 
can no longer return home. This underlines the need to develop regional solutions, 
including to avoid the possibility that some will attempt dangerous boat journeys 
onwards. 

70. The need to develop regional solutions of this kind to prevent people smuggling has 
long been widely understood. The Report of the Expert Panel on Asylum Seekers 
stated that a ‘more comprehensive and sustainable regional framework for improving 
protection and asylum systems is a key prerequisite for creating safer alternatives to 
people smuggling’78 and that Australia ‘has a potentially significant role to play in 
helping to resource this regional capacity building’.79  

71. That Report made a number of recommendations in relation to this objective,80 
including making arrangements with Indonesia and the UNHCR ‘for a substantial 
increase in additional places from Indonesia’ as part of the Humanitarian Program. It 
is not clear the extent to which the Australian Government has implemented these 
recommendations.  

72. The Law Council understands that under the Regional Cooperation Agreement, the 
Commonwealth funds the International Organization for Migration (IOM) to manage 
‘the potential illegal immigrations in Indonesia’,81 which includes providing ‘food and 
accommodation, medical assistance and counselling’ to migrants in Indonesia.82 This 
is welcome support, in light of Australia’s aforementioned humanitarian commitments. 
The funding provided under this Agreement also supports IOM with voluntary 
removals.83 However, the Law Council considers more needs to be done to resettle 
those in Indonesia and Malaysia who have been found to be refugees.  

73. The Law Council is aware of the challenge and complexity of developing policy 
relating to regional settlement and the importance of avoiding a precipitation of boat 
arrivals. However, it considers that there needs to be a greater humanitarian emphasis 
on the plight of Afghans remaining in Indonesia, with no apparent prospect of 
settlement. 

74. The Law Council notes that regional solutions need not be focused solely on an 
increased intake from Australia. For example, Australia should encourage other 
countries in the region to accede to or ratify the Refugee Convention, which will not 
only offer protection to asylum seekers and refugees, but also ensure better protection 
of the human rights of all persons living in those countries.84  

75. As noted at the outset, Australia remains responsible for ensuring that appropriate 
processes are put in place for determining the protection claims of those seeking 
asylum in Australia, even if those claims are determined through processes occurring 
offshore, and for ensuring that such people are treated in accordance with Australia’s 
international obligations.85 

 
78 Report of the Expert Panel on Asylum Seekers – August 2012, [2.8]. 
79 Ibid, [2.9]. 
80 Ibid, recommendations 3-10.  
81 Commonwealth Government, ‘Budget 2021-22 – Portfolio Budget Statements 2021-22, Budget Related 
Paper No 1.8 – Home Affairs Portfolio, 37, <link>.  
82 Commonwealth, Senate Standing Committee on Legal and Constitutional Affairs – Additional Estimates (22 
March 2021), Home Affairs Portfolio, Department of Home Affairs, Se19/185. Question On Notice No.  
 AE21-384. 
83 Ibid. 
84 Law Council of Australia, ‘Proposal for Australia’s role in a regional cooperative approach to the flow of 
asylum seekers into and within the Asia-Pacific region’ (October 2017), <link>, 16. 
85 Law Council of Australia, Asylum Seeker Policy, [13]-[14].  

https://www.homeaffairs.gov.au/reports-and-pubs/budgets/2021-22-home-affairs-pbs-full.pdf
https://www.lawcouncil.asn.au/publicassets/89e951f2-44b9-e711-93fb-005056be13b5/Policy%20Statement%20Proposal%20for%20Australia%E2%80%99s%20role%20in%20a%20regional%20cooperative%20approach%20to%20the%20flow%20of%20asylum%20seekers%20into%20and%20within%20the%20Asia%20Pacific%20region.pdf
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76. The Law Council’s Proposal for Australia’s role in a regional cooperative approach to 
the flow of asylum seekers into and within the Asia-Pacific region sets out the 
minimum which should be contained in any regional approach in line with Australia’s 
international obligations.86 

77. Specifically, the Law Council considers that, in cooperation with regional partners, as 
well as the UNHCR and IOM, any regional approach should, as a minimum:87  

• establish a coordinated, region-wide processing system that complies with the 
UNHCR’s Guidance Note on bilateral and/or multilateral transfer arrangements of 
asylum-seekers;88  

• provide temporary, as well as permanent solutions for refugees and people who 
otherwise qualify for protection; and  

• urgently review Australia’s resettlement intake of people who sought protection 
from Australia and were subsequently found to be refugees and are now awaiting 
resettlement in Indonesia or Malaysia, so that it is proportionate to the number of 
global and regional asylum seekers and Australia’s relative ability and resource 
capacity to resettle them.  

Recommendation 
• The Law Council recommends that the Australian Government:  

- provide a contribution to the UNHCR’s Afghanistan Situation 
Funding, consistent with the commitments made in the 
Declaration and the Global Compact on Refugees; 

- urgently review its regional resettlement policies with a view to 
facilitating the expeditious resettlement of Afghan refugees in 
Indonesia and Malaysia, including with reference to the 
recommendations made in the Report of the Expert Panel on 
Asylum Seekers.  

 

Humanitarian visa process 

78. Further, applicants for humanitarian visas would also be assisted by increased clarity 
in the Department’s engagement with applicants.  

The position of Subclass 449 visa holders 

79. The Law Council understands that a number of Afghans were granted a three-month 
temporary Subclass 449 (Humanitarian Stay) visa on an urgent basis to facilitate their 
departure from Afghanistan and entry to Australia.  

80. A Subclass 449 visa may be granted to a person who has either been displaced from 
his or her place of residence or there is a strong likelihood that they will be, and the 

 
86 Ibid, 21-22. 
87 Law Council of Australia, Policy Statement - Proposal for Australia’s role in a regional cooperative approach 
to the flow of asylum seekers into and within the Asia-Pacific region’, [21].   
88 UNHCR, ‘Guidance Note on bilateral and/or multilateral transfer arrangements of asylum-seekers’ (May 
2013), <link>.  

https://www.refworld.org/docid/51af82794.html
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person is in grave fear of his or her personal safety because of the circumstances in 
which, or reasons why, he or she was displaced from that place of residence.89 

81. The Law Council understands that there are a number of Afghans who hold a 
Subclass 449 visa which expires in November 2021, who remain in Afghanistan and 
have not been able to make their way to Australia. It recommends that the Department 
ensure that steps are taken to extend these Subclass 449 visas so that they continue 
to permit entry into Australia when they are able to leave Afghanistan. 

82. The Law Council understands that there is little clarity about what options will be 
available to Subclass 449 holders once these visas expire, even once they are 
onshore.  A Subclass 449 visa is a type of ‘temporary safe haven visa’.90 Section 91K 
of the Migration Act 1958 (Cth) (Migration Act) provides that a person who holds a 
‘temporary safe haven visa’ is barred from lodging a valid visa application for any 
other type of visa unless the Minister exercises the power in section 91L of the 
Migration Act to lift a bar to allow them to apply for new visa. There is no formal 
guidance on what will happen to Subclass 449 visa holders in Australia at present – 
that is, whether the bar will be lifted and the visa for which they will be permitted to 
apply.   

83. The Law Council recommends that these visa holders be permitted to apply for a 
Class XA Subclass 866 permanent Protection visa.  

Recommendation 
• The Law Council recommends that: 

- the Department and Minister take steps to ensure that the 
Subclass 449 visas granted to Afghans who remain in 
Afghanistan be extended until they are able to depart 
Afghanistan and enter Australia; 

- the Department and Minister provide clarity to Subclass 449 visa 
holders regarding when the visa application bar will be lifted 
and the visa for which they will be able to apply; and 

- Subclass 449 visa holders be allowed to apply for a Subclass 
886 permanent Protection visa.  

 

The application process generally 

84. Given the urgency of Humanitarian Visa applications, the Law Council submits that it 
is essential that there is a user-friendly and reliable way to validly lodge humanitarian 
visa applications online. Practitioners have reported technical difficulties in lodging 
Humanitarian Visa applications via the online portal.  

85. These difficulties include receiving error messages when attempting to lodge 
applications. The Law Council recommends that this portal is upgraded to ensure that 
it is a reliable means of lodging humanitarian applications. Alternatively, the Law 
Council recommends allowing humanitarian applications to be able to be validly 
lodged via email.   

 
89 Clause 449.221 of Sch 2 to the Migration Regulations.  
90 Clause 1223B of Sch 1 to the Migration Regulations.  
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86. Practitioners have also reported not receiving any acknowledgement of their 
applications, whether they are lodged online or by post. The Law Council 
recommends that an acknowledgement email with a reference number be sent upon 
receipt of a Humanitarian Visa application so that there may be some certainty around 
this process.   

87. The Law Council also recommends more information be provided in relation to 
expected processing times and the number of humanitarian places remaining for 
people from Afghanistan. This would assist practitioners to manage their clients’ 
expectations regarding timeframes and prospects of success. 

Recommendation 
• The Law Council recommends that the Department amend systems 

and processes to provide: 
- an easier means to apply for a humanitarian visa; 

- acknowledgements of all valid applications which have been 
received; and 

- information about processing time and the remaining availability 
of places.  

Identity matters  

88. The Law Council understands that identity checks are an important component of the 
visa application process (for all visa applications, including for family visas). It 
acknowledges that confirming a person’s identity is an important part of managing 
possible security risks.     

89. There are now clear difficulties with conducting such checks for Afghans, given a lack 
of embassy and government staff on the ground to facilitate them, and difficulties 
producing documents. Practitioners have reported that due to the ongoing crisis, 
some clients from Afghanistan are no longer able to obtain passports or birth 
certificates for their children in parts of Afghanistan. Additionally, many clients who did 
not have passports prior to the Taliban resuming power are fearful of presenting at a 
passport office for fear of alerting the Taliban to their whereabouts. This is consistent 
with UNHCR information – the UNHCR reports that of the Afghans who have crossed 
the border into Pakistan since 1 April 2021, 45 per cent have had no identity 
documentation.91 

90. To the extent possible, the Law Council recommends that a more flexible approach 
be adopted regarding the type of identity documentation required for the issue of visas 
to people from Afghanistan. The Law Council suggests this could include working with 
the UNHCR and other States in the region also faced with the challenge of confirming 
identity in this context.  

91. By way of example, the Law Council notes that it has been reported that the Pakistan 
Government, with the support of the UNHCR, is managing a Documentation Renewal 
and Information Verification Exercise which will update the details of more than 

 
91 UNCHR, ‘UNHCR Pakistan: New arrivals from Afghanistan (4 October 2021)’, <link>. 

https://data2.unhcr.org/en/documents/details/89015
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500,000 registered Afghan refugees as part of a country-wide campaign to issue 
renewed Proof of Registration cards.92  

92. The Law Council would be happy to discuss this matter with the Department, in order 
to reach alternative solutions that allow for expedited processing, while meeting health 
and security objectives to the greatest extent possible. 

 

Recommendation 
• The Law Council recommends that consideration be given to 

measures to expedite identity checks for Afghan visa applicants based 
in Afghanistan and Pakistan.  

 

Offshore processing 

93. As indicated above, the Law Council considers that  the objective of deterring 
asylum seekers from undertaking dangerous boat journeys towards Australia to 
seek protection is legitimate.  It considers that such objectives will be enhanced if 
people have the opportunity to register with the UNHCR in nearby States, to be 
found to be owed protection and to be given a realistic prospect of settlement, rather 
than attempting such journeys.  

94. Should, they do so, however, – and noting that previous conflicts have given rise to 
increased regional boat journeys93 – the Law Council notes that asylum seekers 
arriving in Australia by boat without valid visas are subject to ‘offshore’ or ‘third 
country’ processing.94  To date, this has occurred either in the Republic of Nauru 
(Nauru) or on Manus Island in Papua New Guinea (PNG).  However, the Australian 
and PNG Governments have recently agreed that Australian Government regional 
processing contracts in PNG will cease on 31 December 2021.95  It is therefore 
likely that Afghan boat arrivals to Australia will be transferred to Nauru for offshore 
processing.  

95. The Law Council has consistently raised its human rights concerns about the 
situation of persons who are subject to offshore processing in Nauru over many 
years.96  These have been shared by many others, including United Nations 
bodies.97  

 
92 UNHCR, ‘Country-wide DRIVE updates details of 500,000 registered Afghan refugees (21 September 
2021), <link>. 
93 Eg, Dr Cameron Hill, ‘Australia’s response to the Rohingya human rights and migrant crisis—a quick guide’,  
Australian Parliamentary Library Research paper Series, 2017-2018, 14 June 2018. 
94 Migration Act, s 198AD.  
95 Minister for Home Affairs, the Hon Karen Andrews MP,‘, ‘Joint media release with the Hon. Westly Nukundj 
MP – Finalisation of the Regional Resettlement Arrangement’, Wednesday 6 October 2021.  
96 See, eg, Law Council of Australia, Submission to Select Committee on the Recent Allegations relating to 
Conditions and Circumstances at the Regional Processing Centre in Nauru, 12 May 2015; Law Council of 
Australia, serious allegations of abuse, self-harm and neglect of asylum seekers in relation to the Nauru 
Regional Processing Centre, and any like allegations in relation to the Manus Regional Processing Centre, 
Submission to the Senate Legal and Constitutional Affairs References Committee, 10 November 2016; Law 
Council of Australia; Law Council of Australia, Migration Amendment (Repairing Medical Transfers) Bill 2019, 
Submission to the Senate Legal and Constitutional Affairs Legislation Committee, 23 August 2019.   
97 See, eg, United Nations Observations regarding Australia’s transfer arrangements with Nauru and Papua 
New Guinea (2012-present), < https://www.unhcr.org/en-au/united-nations-observations.html>.   

https://www.unhcr.org/pk/13403-country-wide-drive-updates-details-of-500000-registered-afghan-refugees.html
https://www.unhcr.org/en-au/united-nations-observations.html
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96. The Australian Government has also recently jointly announced a new 
memorandum of understanding (MOU) to establish an enduring regional processing 
capability in Nauru.  The details of this MOU have not been released.   

97. In general, the Law Council’s position is that any arrangement between States for 
the transfer of asylum seekers is best governed by a legally binding instrument, and 
challengeable and enforceable in a court of law by the affected asylum seekers.98  

98. The Law Council considers that the details of the MOU should be made public in 
order to assess its compliance with Australia’s international law obligations.  

99. Further, a Parliamentary review of Australia’s offshore processing and boat turnback 
policies should be conducted, by reference to these obligations. While previous 
relevant inquiries have been conducted,99 the Law Council retains its concerns and 
considers that the precise nature of current arrangements, and the extent to which 
they comply with these obligations is unclear.  

 
Recommendation 

• The Law Council recommends that: 
- The details of the recently Australian Government and Nauru 

Government Memorandum of Understanding regarding offshore 
processing arrangements should be made public, in order to 
assess its compliance with Australia’s international law 
obligations; and   

- A Parliamentary review of Australia’s current offshore 
processing and boat turnback policies should also be 
conducted, by reference to these obligations.   

The human rights situation in Afghanistan 

100. The Law Council shares the concern of the international legal community that the 
return of the Taliban to power will precipitate a rapid deterioration in the rule of law, as 
well as a regression of the human rights and humanitarian situation in Afghanistan.  

Position of lawyers and judges, particularly women  

101. The Law Council notes the grave risks facing judges and lawyers – especially women 
judges, judges who heard trials against members of the Taliban and lawyers who 
worked as prosecutors or in other positions assisting Afghanistan’s fallen government. 
In recent months, the release by the Taliban of thousands of prisoners has reportedly 

 
98 Law Council of Australia, Policy Statement - Proposal for Australia’s role in a regional cooperative approach 
to the flow of asylum seekers into and within the Asia-Pacific region’, [8(e)].   
99 See, for example: Commonwealth of Australia, Foreign Affairs, Defence and Trade References Committee, 
Breaches of Indonesian territorial waters (March 2014), <link>; Commonwealth of Australia, Parliamentary 
Joint Committee on Human Rights, Examination of legislation in accordance with the Human Rights 
(Parliamentary Scrutiny) Act 2011 -Migration Legislation Amendment (Regional Processing and Other 
Measures) Act 2012 and related legislation, Ninth Report of 2013 (19 June 2013), <link>; Commonwealth of 
Australia, Senate Legal and Constitutional Affairs Committee, ‘Serious allegations of abuse, self-harm and 
neglect of asylum seekers in relation to the Nauru Regional Processing Centre, and any like allegations in 
relation to the Manus Regional Processing Centre’  (21 April 2017), <link>. 

https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Foreign_Affairs_Defence_and_Trade/Breach_of_Indonesian_Territorial_Waters/Report/index
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2013/2013/92013/index
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/NauruandManusRPCs/Report
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resulted in judges, prosecutors and lawyers receiving a large number of threats of 
revenge attacks.100 

102. Women judges are at particular risk because the Taliban and its allies consider it 
unacceptable for women to sit in judgment over men – and even prior to the Taliban 
resuming power, women judges have been assassinated in connection with their 
work.101 The Law Council understands that all of the 230 women judges who remain 
in Afghanistan have gone into hiding since the Taliban assumed power.102 Meanwhile, 
reports continue to emerge of judges and lawyers (including prosecutors) receiving 
threats against themselves and their families, and their former homes and offices 
searched.103 

103. The Law Council also notes particular concern for the safety of members of the 
Afghanistan Independent Bar Association (AIBA) and staff of the Afghanistan 
Independent Human Rights Commission (AIHRC).  

104. The International Bar Association Human Rights Institute (IBAHRI) worked with 
Afghanistan’s Ministry of Justice from 2004 to establish the AIBA in 2008. The AIBA 
has played a critical role to promote universal human rights, advance the rule of law 
in Afghanistan and build effective, accountable and inclusive justice institutions. 
Recognising the threats faced by the leadership and employees of AIBA – and in 
response to a coordinated initiative of the International Bar Association (IBA) – the 
Law Council wrote to The Right Honourable Dominic Raab MP to endorse the 
application of Mr Rohullah Qarizada, President of the AIBA, for protection and 
relocation to the United Kingdom under the Afghanistan Relocation and Assistance 
Project.  

105. The Law Council was deeply saddened to learn that two members of the AIHRC have 
been murdered since the Taliban resumed power, highlighting the very real dangers 
faced by the leaders and employees of this effective and courageous institution. The 
AIHRC has been unable to carry out its functions since 24 August 2021 as a result of 
the Taliban occupying its offices.104 The Australian Human Rights Commission has 
also communicated its concern regarding the safety of AIHRC staff, especially staff 
members who are women and working in regional offices.105 

106. The Law Council commends the International Association of Women Judges (IAWJ) 
and the IBA for exceptional and dedicated efforts to advocate to governments for the 
issue of humanitarian visas to judges and lawyers at grave risk, and to provide 
financial and logistical assistance to facilitate their safe passage.  

107. In addition to assisting Australians and Afghans who supported Australia’s defence 
and humanitarian work in Afghanistan, the Law Council urges the Australian 
Government to identify opportunities to protect, assist and support Afghan nationals 
who have worked to defend and uphold the rule of law and to support and establish 
democratic and justice institutions over the past twenty years, and who are now at 

 
100 See also Anbarasan Ethirajan ‘Afghanistan's female lawyers are on the run from men they prosecuted’, 
BBC News (6 October 2021) <https://www.bbc.com/news/world-asia-58742581>. 
101 Ruth Green, ‘Afghanistan: ‘Shocking’ situation raises grave concerns for safety of judges and legal 
profession’, International Bar Association (1 September 2021) <https://www.ibanet.org/Afghanistan-shocking-
situation-raises-grave-concerns>. See also BBC News, ‘Afghanistan conflict: Female judges shot dead in 
Kabul’ (17 January 2021) <https://www.bbc.com/news/world-asia-55693972>.  
102 Claire Press, ‘Female Afghan judges hunted by the murderers they convicted’, BBC News (28 September 
2021) <https://www.bbc.com/news/world-asia-58709353>. 
103 Above n 100, Anbarasan Ethirajan. 
104 Statement on the Status of the Afghan Independent Human Rights Commission (Press Release, 15 
September 2021) <https://www.aihrc.org.af/home/press-release/91139>. 
105 Australian Human Rights Commission, ‘Commissioner Statement of Afghanistan’ (17 August 2021), <link>.  

https://www.bbc.com/news/world-asia-58742581
https://www.ibanet.org/Afghanistan-shocking-situation-raises-grave-concerns
https://www.ibanet.org/Afghanistan-shocking-situation-raises-grave-concerns
https://www.bbc.com/news/world-asia-55693972
https://www.bbc.com/news/world-asia-58709353
https://www.aihrc.org.af/home/press-release/91139
https://humanrights.gov.au/about/news/commission-statement-afghanistan
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grave risk as a result of this work. In particular, it urges the Australian Government to 
extend special protection measures to Afghan women judges, lawyers and 
prosecutors and the leadership and employees of AIBA and the AIHRC, along with 
their families, and human rights defenders generally, and assist them to leave 
Afghanistan where they wish to.  

Broader multilateral efforts 

108. The Law Council considers that the Australian Government should respond to the 
recent developments in Afghanistan by monitoring, and supporting the monitoring, of 
the actions of the Taliban by reference to international human rights standards.  

109. The Hazaras, a religious and ethnic minority, have historically been subjected to 
institutional discrimination, systematic attacks and mass atrocities.106 Amnesty 
International has reported at least two mass killings of Hazara by the Taliban in July107 
and August 2021.108 There have also been three reported bombings, apparently 
targeting Hazaras, claimed by Islamic State in Khorasan Province – the most recent 
one in Kunduz on 8 October 2021 at a mosque at which Shia Muslims had gathered, 
which is reported to have killed at least 43 or 72 people (depending on reports), after 
two earlier attacks in Kabul.109  

110. The UNHCR indicates that there have been reports that women-owned businesses 
have remained closed since the Taliban take-over and that schools and universities 
are closed for female students.110  

111. On 24 August 2021, the United Nations Human Rights Council passed a resolution, 
‘Strengthening the promotion and protection of human rights in Afghanistan’ which 
requests the United Nations High Commissioner for Human Rights to present to the 
Human Rights Council, at its forty-eighth session, an oral update on the situation of 
human rights in Afghanistan, and to present to the Council, at its forty-ninth session, 
a comprehensive written report focusing on, ‘the accountability of all perpetrators of 
human rights violations and abuses in the conflict, to be followed by an interactive 
dialogue’. 

112. On 7 October 2021, the United Nations Human Rights Council adopted a resolution111 
to appoint a special rapporteur on Afghanistan with the following mandate: 

(a) To report on the developing situation of human rights, and to make 
recommendations to improve it;  

(b) To assist in fulfilling the human rights obligations arising from international treaties 
that Afghanistan has ratified;  

(c) To offer support and advice to civil society;  

 
106 Sitarah Mohammadi and Sajjad Askary, ‘Afghanistan: The Hazara dread’, The Interpreter, 24 September 
2021, <link>. 
107 Amnesty International, ‘Afghanistan: Taliban responsible for brutal massacre of Hazara men – new 
investigation’, 19 August 2021, <link>.  
108 Amnesty International, ‘Afghanistan: 13 Hazara killed by Taliban fighters in Daykundi province – new 
investigation’, 5 October 2021, <link>.  
109 Thomas Gibbons-Neff and Wali Arian, ‘ISIS Bomber Kills Dozens at Shiite Mosque in Northern 
Afghanistan’, New York Times (online, 8 October 2021), <link>; Ehsanullah Ehsan and Ali M Latifi, ‘‘Blood and 
pieces’: Kunduz residents describe blast aftermath’, Al-Jazeera (online, 9 October 2021), <link>.  
110 UNHCR, ‘Afghanistan Situation Regional Refugee Preparedness and Response Plan’, <link>. 
111 HRC Res A/HRC/48/L.24/Rev.1, Situation of human rights in Afghanistan, 7 October 2021, <link>,  

https://www.lowyinstitute.org/the-interpreter/afghanistan-hazara-dread
https://www.amnesty.org/en/latest/news/2021/08/afghanistan-taliban-responsible-for-brutal-massacre-of-hazara-men-new-investigation/
https://www.amnesty.org/en/latest/press-release/2021/10/afghanistan-13-hazara-killed-by-taliban-fighters-in-daykundi-province-new-investigation/
https://www.nytimes.com/by/thomas-gibbons-neff
https://www.nytimes.com/2021/10/08/world/asia/afghanistan-mosque-attack.html?
https://www.aljazeera.com/author/ali_m_latifi_201151113251880265
https://www.aljazeera.com/news/2021/10/9/everyone-was-in-blood-bombing-at-kunduz-mosque-in-afghanistan
https://data2.unhcr.org/en/documents/details/88385
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(d) To seek, receive, examine and act on information from all relevant stakeholders 
pertaining to the situation of human rights in Afghanistan;  

a. To integrate a gender perspective and a survivor-centred approach 
throughout the work of the mandate;   

b. To present a written report to the Human Rights Council at its fifty-first 
session and to the General Assembly at its seventy-seventh session, in 
accordance with their respective programmes of work.112 

113. This is a positive step. Australia should consider what steps it can take to assist the 
work of the Office of the United Nations High Commissioner for Human Rights 
(OHRCR)on an ongoing basis, including additional dedicated funding for this purpose.  
It should also consider supporting broader measures through its engagement with the 
United Nations.  

114. Such a source of information will be particularly important to compensate for the loss 
of on-the-ground intelligence now that NATO allied forces have withdrawn from 
Afghanistan.  

Recommendation 
• The Law Council recommends that the Australian Government 

consider what contribution it can make to the United Nations efforts to 
monitor possible human rights abuses in Afghanistan – for example, 
through dedicated funding to support the OHCHR’s reporting efforts to 
the Human Rights Council, or the work of the Special Rapporteur on 
Afghanistan or other relevant special procedures. 

 

Afghans in Australia 
Afghan asylum seekers 

Afghans whose applications for protection are before the Department or tribunal 

115. The UNHCR’s advice concerning Afghanistan notes that:113 

All claims of nationals and former habitual residents of Afghanistan seeking 
international protection should be processed in fair and efficient procedures in 
accordance with international and regional refugee law. UNHCR is concerned 
that recent developments in Afghanistan are giving rise to international 
protection needs for people fleeing Afghanistan… The same applies to those 
who were already in countries of asylum before the recent escalation of 
violence in Afghanistan… For individuals whose claim had been rejected prior 
to recent events, the current situation in Afghanistan may give rise to changed 
circumstances, which need to be considered if a new asylum claim is 
submitted. 

116. The Law Council is aware of numerous instances in which Afghan nationals’ 
protection visa applications have been rejected on the basis that it is safe to return to 
Afghanistan, or for the applicant to relocate to a ‘safe’ area of Afghanistan. However, 
such conclusions are clearly now affected by current events. It considers that given 

 
112 Ibid, paragraph 12. 
113  UNHCR, Position on returns to Afghanistan, August 2021, <link>.  

https://www.refworld.org/docid/611a4c5c4.html
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their changed circumstances and the prima facie valid protection claims that all 
Afghan nationals in Australia now have, there are several cohorts of visa applicants 
in Australia whose situation must now be carefully reassessed. As raised above, to 
the extent necessary, consistent with international law obligations and the principles 
of the rule of law, applicants should be given clear information about these processes 
and afforded an opportunity to obtain legal assistance, as necessary.114  

117. These cohorts are: 

• a protection visa application is on foot; 

• a refusal decision is subject to merits review before the Immigration Assessment 
Authority (IAA) or the Administrative Appeals Tribunal (AAT);  

• an IAA or AAT decision to affirm a refusal decision is subject to judicial review 
proceedings; or  

• the application has been refused and is not subject to any kind of review process.   

118. The Law Council submits that to the extent possible, and subject to consideration of 
the security related criteria for a protection visa, Afghans should be considered as a 
cohort based on a common, updated set of country information, with a view to saving 
considerable time and resources of the Department, merits review bodies and the 
courts. There should be transparency about how the updated country information is 
prepared, and in every case, relevant visa holder or visa applicant given an 
opportunity to comment, regardless of whether there is a statutory obligation on the 
decision-maker to afford such an opportunity. 

119. According to the Department’s figures, there were 384 Afghan unauthorised maritime 
arrivals (i.e. boat arrivals) protection visa applicants who had matters before the 
Department or IAA and AAT for decision, as of August 2021.115 There may be some 
Afghan applicants who are not unauthorised maritime arrivals, although the figure is 
unlikely to be high. It is unclear how many Afghans have matters before the courts on 
judicial review.  

Current visa applications before the Department, the IAA and the AAT 

120. These matters involve visa applications which remain active before the Department, 
the IAA and (in rare cases) before the Migration & Refugee Division of the AAT. 

121. Any applications before the Minister which are able to be granted should be 
progressed immediately, given concerns regarding visa uncertainty which are now 
prevalent amongst Afghan applicants.  

122. Otherwise, there should be an immediate pause on the processing of applications. A 
working group should then be established to work with the Department and IAA/AAT 
on the way forward, given the complexities, including the need to make new claims, 
the country information to be relied upon, and the process for bulk remittals for grant. 
The Law Council would be pleased to participate in this working group. 

 
114 Law Council of Australia, Asylum Seeker Policy, [7(b)(ii)] and 9(c)].  
115 Department of Home Affairs, ‘IMA Legacy Caseload Report on Processing Status and Outcomes August 
2021’, <link>, 4.  

https://www.homeaffairs.gov.au/research-and-stats/files/ima-legacy-caseload-august-2021.pdf
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Active judicial review cases 

123. These matters involve active challenges to protection visa refusal decisions before 
the Federal Circuit Court and the Federal Court of Australia on appeal. The issue is 
that the visa refusals under review must have been based in some way on 
consideration of country information about the security situation, or risk of 
persecution, in Afghanistan, which is no longer current. The nature of judicial review 
is such that the court can only look at the lawfulness of the decision which was made, 
it cannot consider the merits of the original decision based on a consideration of 
country information not before the decision-maker at the time of the decision. As such, 
a new administrative decision of the Department or relevant Minister is necessary to 
address such cohorts.  

124. The Law Council considers that the Minister should lift the bar under sections 46A 
and 48A of the Migration Act, which bar applications for a protection visa by 
unauthorised maritime arrivals and persons whose protection visas have been 
refused, respectively. This would allow new protection visa applications to be made. 
Alternatively, a portfolio Minister could exercise the powers under sections 417 or 
501J of the Migration Act to substitute an adverse tribunal decision with a visa grant, 
subject to consideration of security criteria.  

125. Concurrently, steps should be taken to discontinue the judicial review proceedings 
which are on foot. There would be complexities around costs orders and the like, but 
these could be worked through with the Minister. 

126. The Law Council considers that this would be a better outcome for these individuals 
rather than the Minister consenting to their matters returning to the IAA. Priority should 
be given to processing new visa applications, to avoid concerns by clients that they 
will be back at the start of any ‘queue’ and the consequential uncertainty. 

No active case 

127. The last cohort are those who never sought judicial review, or whose previous judicial 
review applications have failed. These should also be allowed to start over with new 
applications, in a similar manner to the active judicial review cases. This would require 
contacting affected nationals to invite new protection visa applications, and lifting the 
bars for this cohort.116 Again, priority should be afforded to processing these new 
applications, with common country information applied where possible.   

 

Recommendation 
• The Law Council recommends that the Minister expedite the processes 

required to consider all protection visa applications by Afghan asylum-
seekers as much as possible, subject to consideration of security-
related criteria. Careful consideration should be given to the changed 
circumstances in Afghanistan and the need to afford fair and efficient 
processes.  

 

 
116 Under the Migration Act, ss 46A and 48A. 
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Afghan visa holders 

Temporary protection visas 

128. The Law Council also welcomes the Australian Government’s announcement 
confirming that no Afghan visa holder currently in Australia will be asked to return to 
Afghanistan while the security situation there remains dire.117 

129. It notes that the UNHCR has issued a non-advisory statement which calls on all states 
to suspend the forcible return of nationals and former habitual residents of 
Afghanistan.118 This states that the moratorium on forced returns to Afghanistan: 

… would need to stay in place until the situation in the country has stabilized, pending 
an assessment of when the changed situation in the country would permit return in 
safety and dignity. The bar on forcible return serves as a minimum standard and needs 
to remain in place until such time as the security, rule of law, and human rights situation 
in Afghanistan has significantly improved to permit a safe and dignified return of those 
determined not to be in need of international protection. 

130. The Law Council expects that the Australian Government’s position on returns will 
comply with the test set out in the non-advisory statement.   

131. It remains concerned, however, that this leaves many Afghans who are in Australia 
on temporary protection visas (TPVs) and Safe Haven Enterprise Visa (SHEVs) with 
the prospect of a permanently uncertain future, when there is little realistic prospect 
that they can return to a safe and secure Afghanistan in the foreseeable future, 
particularly while Afghanistan is under Taliban rule.  

132. Currently, such visa holders must regularly reapply for protection visas and are 
ineligible for permanent protection. They are also unable to sponsor a child, a parent 
or spouse to come to Australia,119 which is undoubtedly causing additional stress at 
this time. Anecdotally, practitioner feedback is that a large portion of TPV and SHEV 
holders are men, who have wives and children still residing in Afghanistan, which are 
vulnerable groups within Afghanistan. 

133. Holders of such visas also have reduced access to social services. Specifically, while 
temporary protection visa holders are able to access payments such as Family Tax 
Benefit, Parental Leave Pay and Special Benefit, they are unable to receive Carer 
Payment and Carer Allowance, Parenting Payment, and Jobseeker and Youth 
Allowance.  

134. Afghans present in Australia on TPVs or SHEVs are unable to apply for a permanent 
protection visa because they are boat arrivals.120 The Law Council understands the 
policy objective is to discourage further boat arrivals. However, the Law Council 

 
117 Hon Alex Hawke MP, Minister for Immigration, Citizenship, Migrant Services and Multicultural Affairs, 
‘Afghanistan Statement’, (Media Release, 17 August 2021), 
https://minister.homeaffairs.gov.au/AlexHawke/Pages/afghanistan-statement.aspx. 
118 UNCHR, UNHCR Position on Returns to Afghanistan (August 2021), <link> [7].   
119 All applicants for a TPV or a SHEV must satisfy the primary criteria and there are no secondary criteria 
which permit members of a family unit to be granted a visa: see cll 785.3 and 790.3 of Sch 2 to the Migration 
Regulations. An applicant for a Subclass 101 (Child) visa must be the child of an Australian citizen, permanent 
visa holder or eligible New Zealand citizen: cl 101.211(1)(a) of Sch 2 to the Migration Regulations.  An 
applicant for a Subclass 103 (Parent) visa must be the parent of a settled Australian citizen, permanent visa 
holder or eligible New Zealand citizen: cl 103.211(1) of Sch 2 to the Migration Regulations. The applicant for a 
Subclass 100 (Partner visa) must be sponsored by a person who is an Australian citizen, permanent visa 
holder or eligible New Zealand citizen: cl 100.111 of Sch 2 to the Migration Regulations.  
120 See section 46A of the Migration Act and subparagraph 1403(3)(d)(v) of Sch 1 to the Migration 
Regulations.  
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questions whether this is a proportionate measure in circumstances where the holders 
of these temporary visas have no foreseeable prospect of repatriation, cannot bring 
immediate family members to Australia and cannot access particular social services. 

135. As stated above, Australia is obliged under international law to ensure that laws and 
policies concerning asylum seekers adhere to its international human rights 
obligations more broadly.121 There are obligations which are engaged by this 
measure.   

136. Article 10 of the ICESCR relevantly provides:  

1. The widest possible protection and assistance should be accorded to the family, which 
is the natural and fundamental group unit of society, particularly for its establishment and 
while it is responsible for the care and education of dependent children. … 

137. Article 9 of the ICESCR provides: 

The States Parties to the present Covenant recognize the right of everyone to social 
security, including social insurance. 

138. The United Nations Committee on Economic, Social and Cultural Rights has advised 
in relation to the right to social security in Article 9, indicating that State parties should 
‘give special attention to those individuals and groups who traditionally face difficulties 
in exercising this right, in particular … refugees [and] asylum-seekers’,122 and that  
‘non-nationals should be able to access non-contributory schemes for income 
support, affordable access to health care and family support’ and ‘any restrictions, 
including a qualification period, must be proportionate and reasonable’.123  

139. These rights are limited by measures which prevents the holders of temporary visas 
from bringing immediate family members to Australia and accessing particular social 
services. The general principle is that such limitations on protected rights are 
justifiable if they are aimed at achieving a legitimate objective; there is a rational 
connection between the limitation and the objective; and whether and how the 
limitation is proportionate to that objective. 

140. The Law Council considers there is a real question as to whether any of those tests 
is met generally, and particularly for Afghans, in circumstances where:  

• they have no foreseeable prospect of repatriation, which means:  

o there is no foreseeable prospect of being reunited with their immediate 
family in their home country; and  

o they are left perpetually without access to basic income assistance through 
jobseeker; and  

• there is a reasonable prospect of family members facing the same risk of harm as 
the visa holder.  

141. The Law Council considers that the current situation of Afghans demonstrates the 
inherent problems with Australia’s current temporary protection visa policy. The Law 
Council’s longstanding position is that Australia should provide durable (rather than 

 
121 Law Council of Australia, Asylum Seeker Policy, [7]. 
122 United Nations Economic, Social and Cultural Rights Committee, General Comment No. 19 – The right to 
social security (art. 9), 39th sess, UN Doc E/C.12/GC/19 (4 February 2008), [31]. 
123 Ibid, [37].  
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temporary) protection outcomes for those found to invoke Australia’s protection 
obligations.124  

142. The Law Council’s preferred position is that the Minister exercise his or her powers 
such as to transfer all TPV and SHEV holders to permanent protection visas, including 
in particular the existing Afghan cohorts.  

143. If this is not accepted, it recommends that: 

• a moratorium of least five years be granted, to remove the need for renewed 
applications by these cohorts; 

• these cohorts be permitted to sponsor family to join them in Australia; and 

• temporary protection visa holders have the same access to social services as 
permanent protection visa holders. 

144. Should, however, the requirement to renew applications be retained, these should be 
able to be prioritised and progressed without the need for an interview. 

145. The Law Council is concerned for the mental health of Afghan TPV and SHEV 
holders. The Law Council considers that the settlement programs introduced to ease 
the settlement of new Afghan evacuees could be adapted to provide mental health 
and other support to current Afghan TPV and SHEV holders. Otherwise, the Law 
Council suggests the Department clarify the future of such holders, in line with the 
suggestions made in the preceding paragraphs, expeditiously.  

 

Recommendation 
• The Law Council recommends, in descending order of preference, 

that: 
- all Afghan TPV and SHEV holders be transferred to permanent 

protection visas; 

- all Afghan TPV and SHEV holders be granted social services and 
the ability to sponsor family members to join them in Australia in 
line with Australia’s international obligations; 

- the Department introduce processes to ease the re-granting of 
TPVs and SHEVs to Afghans.  

 

Family migration applications 

146. Ministerial Direction 80 provides that visa applicants who were sponsored by a 
refugee who arrived in Australia by boat would be given lowest processing priority. 
Given that under the current law boat arrivals can only be granted a TPV, and TPV 
holders cannot sponsor family, this applies to permanent protection visa holders, who 
were granted a permanent protection visa before TPVs were introduced.  

147. This priority list is subject to an exemption, which is that the application involves 
special circumstances of a compassionate nature; and there are compelling reasons 

 
124 Law Council of Australia, Asylum Seeker Policy, (2015), <link>, 5. 

https://www.lawcouncil.asn.au/publicassets/129a0b1b-bed6-e611-80d2-005056be66b1/Policy-Statement-Asylum-Seeker-Policy.pdf
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to depart from the order of priority, having regard to those circumstances and to any 
other relevant matters.  

148. Practitioners report that they are aware of a large number of Afghan partner, child, 
parent and orphan relative visa applications currently pending, and that many of these 
applications are impacted by Ministerial Direction 80 and have been processing for 
over five years. 

149. The Law Council considers that Direction 80 penalises people who are found to be 
refugees based on their mode of arrival. This is inconsistent with the Law Council’s 
Asylum Seeker Policy, Principle 7(d), which recognises that, in line with international 
law, asylum seekers who enter Australia should not be penalised for doing so without 
a valid visa or based on their mode of arrival provided they present themselves to the 
authorities without delay and show good cause for their entry or presence’.125   

Recommendation 
• The Law Council recommends the following options, in descending 

order of preference: 
- Direction 80 be amended to ensure that applicants sponsored by 

refugees who arrived in Australia by boat are not the lowest 
priority cohort for processing family visa applications; 

- the above amendment be made in relation to Afghan visa holders; 

- under policy, the Department take a cohort-based policy position 
that all Afghan visa holders with family visa applications on foot 
be expeditiously considered under the special circumstances 
exemption. 

• The Law Council recommends, whichever of the above options is 
adopted, that additional resources to process and finalise this 
caseload of family migration visa applicants are urgently required. 

 

Access to justice  

150. As noted above, the Law Council considers that free access to independent legal 
advice must be available for all people seeking Australia’s protection who are without 
the means to pay for it.126 This is necessary to ensure that claims are expeditiously 
and fully articulated and thus acts as a means to give effect to Australia’s obligations 
in relation to non-refoulement – as such, it forms part of a fair and efficient claims 
process. It is also a principle of the rule of law that all people seeking protection in 
Australia must have access to legal assistance so as to understand their legal rights 
and the legal processes that apply to the determination of their protection status.127  

151. The withdrawal in 2014 of the Immigration Advice and Application Assistance Scheme 
from asylum seekers who arrived without a valid visa, generally speaking, left many 

 
125 Law Council of Australia, Asylum Seeker Policy, link, [7(d)]. Ibid, [7(d)]. 
126 Ibid, [7(b)(ii)]. 
127 Ibid, [9(c)].  

https://www.lawcouncil.asn.au/publicassets/129a0b1b-bed6-e611-80d2-005056be66b1/Policy-Statement-Asylum-Seeker-Policy.pdf
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navigating complex legal systems alone and without essential legal assistance,128 and 
has placed an unreasonable burden on the legal community.129  

152. Against this backdrop, practitioners have reported that community legal centres and 
private firms have recently been inundated with requests for information and to 
provide legal assistance with visa applications. Despite the efforts of practitioners, the 
need for assistance is still unmet. Additional funding for legal assistance bodies is 
urgently required. 

 

Recommendation 
• The Law Council recommends that the Australian Government 

urgently restore funding so that free legal assistance and 
representation is available to all asylum seekers in need.  Alternatively, 
it should provide dedicated additional funding to ensure the large 
number of Afghans seeking asylum from Australia receive such 
assistance, including those whose claims may need to be revisited.     

 

 
128 Law Council of Australia, The Justice Project – Final Report Part 1 (Asylum Seekers), August 2018, <link>, 
21.  
129 Ibid, 25.  

https://www.lawcouncil.asn.au/files/web-pdf/Justice%20Project/Final%20Report/Asylum%20Seekers%20%28Part%201%29.pdf
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